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Key points

There is little tradition and limited experience of arbitration in Macau

SAR (Special Administrative Region): its arbitration laws were only

introduced in the second half of the 1990s.

The International Arbitration Act of 1998 is based on the UNCITRAL

model law.

The main arbitration body is the World Trade Center Macau

Arbitration Center (also known as WTC Macau Arbitration Center).

Macau is a party to the New York Convention, subject to the

reciprocity and commerciality reservations.

There is no right of appeal on the merits of an arbitration award,

unless the parties agree at the time of the arbitration agreement that

after an award is made, either party shall have the right to appeal to

another tribunal or to the Supreme Court of Macau on the merits of

the award. Institutional arbitral rules do not contain appeal provisions.

Confidentiality

Macau law does not provide for the confidentiality of arbitrations,

although parties can agree to include a confidentiality obligation

in the arbitration agreement. The WTC Macau Arbitration Centre

imposes a confidentiality obligation on all parties involved in WTC

Macau Arbitration Centre proceedings (Annex I, paragraph II of the

WTC Macau Arbitration Center Regulation).

For a model confidentiality clause, see the Arbitration section

on drafting arbitration clauses.

http://www.nortonrose.com/knowledge/publications/pdf/Arbitration%20manuals/file26050.pdf#nameddest=Drafting_arbitration_clauses
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Model arbitration clause

Any dispute, controversy or claim arising out of or relating to this

contract, shall be settled by arbitration in Macau S.A.R. at World

Trade Center Macau Arbitration Center and in accordance with its

Internal Regulations as at present in force.

The arbitration procedure will be carried out by Tribunal,

except any further agreement made by both parties (single or

collective).

The arbitrator is appointed by both parties or, in the absence of

an agreement for that purpose, by the World Trade Center Macau

Arbitration Center.

The language(s) to be used in the arbitral proceedings shall be

(Chinese or Portuguese or English)

WTC Macau Arbitration Center

See the Arbitration section for best practice in drafting arbitration clauses.

Weblink

www.wtc-macau.com/arbitration

WTC Macau Arbitration Center

http://www.nortonrose.com/knowledge/publications/pdf/Arbitration%20manuals/file26050.pdf#nameddest=Drafting_arbitration_clauses
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1 What arbitration bodies are there within the jurisdiction?

In Macau the arbitration body for international arbitration is the World

Trade Center Macau Arbitration Center (WTC Macau Arbitration Center).

The WTC Macau Arbitration Center handles arbitrations of disputes in

civil, administrative and commercial matters. It also – unless otherwise

agreed by the parties – provides administrative services for arbitrations

(for example, the appointment of arbitrators, fixing fees for arbitrators

and facilitating communications between the parties).

2 Is there an Arbitration Act governing arbitration proceedings,

and is it based on the UNCITRAL model law?

International commercial arbitration proceedings are regulated by the

International Arbitration Act (the Decree-Law 55/98/M of 23 November

1998) (IAA). The IAA is based on the UNCITRAL model law.

Under section 1(3) of the IAA, the IAA’s regulations only apply if the

agreed place of arbitration is Macau and there is an international element

in the arbitration in question (if, for example, one or more of the parties’

headquarters at the time of the arbitral agreement is outside Macau, if

the performance of a substantial part of the contractual obligations is

outside Macau, or if the place with which the dispute has the closest

connection is not Macau (Section 1(4)).

Otherwise the arbitration is deemed to be domestic and is regulated by

the Domestic Arbitration Act (Decree – Law 26/96/M of 11 June 1996,

section 1(4)).

Asia Pacific
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3 What are the available rules?

The WTC Macau Arbitration Center has adopted its own rules: the Internal

Regulations of the Voluntary Arbitration Center (WTC rules).

4 What supervision is there of arbitrators and their awards?

International arbitration awards are enforceable in the Macau courts

(IAA, section 35(1)).

There are limited grounds for a court to intervene in the arbitral

proceedings. An arbitrator may be challenged if any justifiable doubt

is raised regarding the arbitrator’s impartiality or independence.

The Macau court can, upon a party’s application, declare an award null

and void on the grounds of procedural irregularity (for example, the award

is contrary to public policy or the matter in dispute – property rights over

real estate in Macau, for example, or bankruptcy of companies with a

registered office in Macau – cannot be resolved by arbitration under

Macau law).

5 How quickly can a tribunal be set up?

It may take one or two months to set up an arbitral tribunal, depending

on the WTC Macau Arbitration Center, the availability of arbitrators and

the procedures agreed by the parties. The WTC Arbitration Center is

generally the quickest.

6 What happens if one party refuses to participate in the process?

If, after being notified to present a statement of claim, the claimant fails

to do so within the time limit agreed by the parties, the arbitrator may

terminate the arbitration.
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If the respondent fails to present a statement of defence within the time

limit agreed by the parties or determined by the arbitrator, the arbitrator

may continue the proceedings on the basis of the available evidence

(without treating such failure in itself as an admission of the claimant’s

allegations) (IAA, section 25 (b)). If either party fails to appear at a

hearing or to produce documentary evidence, the arbitral tribunal may

continue the proceedings based on the available evidence according to

the arbitration laws.

7 What interim measures are available?

The following measures are available:

• injunctive relief

• provisional or conservative measures

• preservation of evidence.

Injunctive relief

Injunctive relief is compatible with the arbitration agreement; parties

can apply directly to the courts before or after the formation of an arbitral

tribunal. An application to a court for injunctive relief will not be treated

as a waiver of the right to arbitrate (IAA, section 37(1)).

Provisional or conservative measures

Unless otherwise agreed by the parties, an arbitral tribunal may, at the

request of any party, order another party to comply with such provisional

or conservative measures as the arbitral tribunal deems appropriate in

relation to the matter in dispute, and to provide suitable security in the

context of such measures (section 17). The court can be asked to

intervene in international arbitrations only if the place of the international

arbitration proceedings is Macau.
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The parties have to apply directly to the court to seek injunctive relief,

but can apply to the tribunal for the purposes of seeking provisional or

conservative measures. Although the IAA is not clear as to what provisional

or conservative measures may be undertaken by the arbitral tribunal, it is

certain that measures consisting of the seizure of property are excluded,

as these can only be undertaken by judicial courts. If the relevant party

does not abide by the tribunal’s order, the arbitral tribunal may ask the

judicial courts to intervene.

Preservation of evidence

An arbitral tribunal may at its own instigation or at the request of any

party apply to a Macau court for assistance in obtaining any evidence

relevant to the arbitration (section 27) including witness evidence and

attendance of witnesses.

Security for costs

It is not possible to obtain security for costs.

Security for the amount in dispute

If a party wishes to obtain security for the amount in dispute, this type

of measure is seen in Macau as an injunction (or provisional measure for

the security of the creditor’s claim). A party may seek various injunctions

if there is evidence of a real threat that its claims may not be satisfied,

and that this will cause serious and irreparable damage. Any measures

that imply the seizure of property must be sought in the judicial courts;

other preventive measures (such as an order to the debtor to refrain

from selling property) may be sought within the arbitral proceedings.

Pre-arbitration disclosure

In relation to pre-arbitration disclosure, under the Macau Code of

Civil Proceedings (Section 1230), a person may ask the judicial courts

(independently from any ongoing litigation) to order disclosure of

documents, by proving the need for such documents in order to obtain



08 Macau January 2010 Arbitration in Asia Pacific Norton Rose Group

Asia Pacific

the satisfaction of a claim, and the refusal of the other party to make

such documents available. Therefore, it should be possible, if the parties

wish to commence arbitration, to obtain pre-action disclosure from a

judicial court.

Appointment of a receiver

It is unlikely that arbitral tribunals can appoint a receiver – unless the

parties agree to the remedy in the arbitration agreement.

8 What rights are there to challenge the appointment of an arbitrator?

Under Macau law, after accepting an appointment to act as an arbitrator,

the arbitrator is required to disclose all matters which may impact on

their impartiality or independence and may be challenged if they raise

any justifiable doubt regarding impartiality or independence. If both

parties agree on the challenge, the arbitrator must withdraw from office.

If the parties do not agree on the challenge and the arbitrator does not

withdraw, the decision on the challenge will be made by the Macau court.

There is no right of appeal on this issue. Pending the final decision of the

court, the arbitration proceedings are suspended (IAA, section 13).

The institutional rules reflect the statutory position.

9 Can a party appeal the arbitrator’s decision and, if so, are there

any limits to be aware of or unusual provisions?

There is no statutory right of appeal on the merits of an arbitration award.

Nevertheless, the parties may, at the time of the arbitration agreement,

agree that, after an arbitration award is made, either party shall have the

right to appeal to another tribunal (an appeal arbitral tribunal); this

agreement is only valid if the parties also agree on the conditions, terms

and timeframe of the appeal, as well as on the composition of the appeal

arbitral tribunal.
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The parties may also agree that they may appeal – up until the first arbitrator

is confirmed in the role – to the Macau Court of Second Instance (Court of

Appeal); this appeal is governed by the rules of the Civil Procedures Code

(IAA, section 34).

Both appeals may be on the merits of the award, if so agreed by the parties.

The institutional rules do not exclude appeals on the merits of the award

but do not provide details of the appeals procedure.

10 Is Macau a party to the New York Convention?

Macau is a party to the New York Convention – through the extension

declaration of the New York Convention applicability made by China on

19 July 2005 – subject to the reciprocity reservation (it will only enforce

arbitration awards of other signatory states) and the commerciality

reservation (it will only enforce arbitration awards deemed commercial

under national law).

11 Will an arbitration award be enforceable in Macau and, if so,

what is the procedure?

Macau is a party to the New York Convention by virtue of China’s accession

to that treaty. An award obtained in Macau may be enforced in other

countries which are parties to the New York Convention, and vice versa.

According to an arrangement concerning the mutual enforcement

of arbitration awards between mainland China and the Macau SAR,

commercial arbitration awards made in Macau are enforceable in

mainland China, subject to a few exceptions.

All foreign arbitration awards are subject to confirmation by the Macau

Court of Appeal before they can be enforced in Macau. This confirmation
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does not include a retrial of the merits, but is subject to the verification

of a number of formality requirements (Section 1200 of the Civil

Procedures Code), such as the authenticity of the award and the non-

existence of pending proceedings in the Macau courts on the same

matter. The Macau Court of Appeal may also refuse to confirm a foreign

award on the grounds set out in article 5 of the New York Convention.

Typically, enforcement procedures will take between three and six

months. The procedures are equally effective for foreign arbitration

awards. The timing depends on whether the party against whom the

award is being enforced defends it.

12 What are the likely costs of arbitration?

Indicative fees for an arbitrator and secretary are provided (dispatch No.

109/GM/98, 23 November 1998). Indicative fees for experts, interpreters

and translators are also provided.

The arbitration agreement will determine how the parties are to address

their own lawyers’ fees. The parties can freely agree on the lawyers’ fees.

In most cases, parties will agree that each bears their own lawyers’ fees.

Interest at the legal rate (currently 9.75 per cent per annum) will be

added to the arbitrators’ fees as well as the administrative costs.

13 Are split clauses valid and enforceable?

Split clauses allow one or more parties to elect arbitration or litigation

after the dispute arises. To date, the validity and enforceability of split

clauses has not been tested before the Macau courts, but under the

current legal framework such clauses would be deemed invalid. �
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